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highest judicial posts, at any rate since later Victorian
times. Law, moreover, may be a logical technique; but it
is one the primary assumptions of which are always
shaped, in their ultimate form, by the great historical
forces of an age. The judge is not an automatic and
passionless being who, as he does his work of interpre-
tation, finds a meaning in law which is fixed and invari-
able. For were the law so fixed and so invariable, men
would not go to Court; it is the doubt of what the law is
that provides the Courts with their work. And this means
that the judge is, even if incompletely and indirectly,
making law not less than merely announcing it. He has
the delicate task of finding how a particular set of facts,
the significance of which he has to discover, are related
either to intentions set out by Parliament, or, in the
absence of those intentions, to a somewhat amorphous
body of doctrine, itself the product of a long historic
process, known as the general principles of the common
law.
1 When, as we examine this work of finding such rela-
tions we speak of judicial "impartiality," we must not be
led into the assumption that the judges are unmindful of
the bearing of the results they reach. They have what
Mr. Justice Holmes has called their "inarticulate major
premisses" not less fully than other men. Tradition may
separate them from formal participation in the political
controversies of the time. But as the deposit of those
controversies comes to them in the shape of decisions to
be n&de, it is inevitable that they should read into their
making, where they consider they justifiably can, the
impact of the private philosophy they hold. Just as a good
deal of American constitutional law is inexplicable except
upon the basis that the Supreme Court did not like the
legislation upon whicfc it had to pass, and substituted its
362